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COMMENTS ON THE JJ IRANI COMMITTEE REPORT ON COMPANY LAW (S L RAO)

It is a sign of our reforming times that the expert committee on the new company law was chaired not by an economist, politician or lawyer but by a distinguished professional manager. Not being a lawyer and not being also knowledgeable on the company law, my comments are made as a professional manager who has over the years written and spoken on issues of corporate governance and responsibility, helped also by the many different types of Boards-in non profit organizations, private and public listed companies operating in areas ranging from banking to graphites.  

1. Companies are subject to rules laid down by the Indian Companies Act as well as by the rules laid down by SEBI for companies that are listed on the stock exchanges under listing agreements. It has been argued that SEBI rules cannot be more stringent than under the Companies Act. Since listed companies can be traded on the exchanges, the scope of misuse and abuse of information by those in the know at the expense of those who are not is considerable. I cannot see why SEBI rules cannot be stringent for listed companies as compared to others.  

2.  At the same time, as the Committee has observed, it is necessary to make the Companies Act more simple, enunciating principles, leaving it to regulatory and supervisory bodies to set out the detailed rules. This also seems to be the approach taken by the Irani Committee. There should be no duplication of effort as has tended to occur in recent years between the different regulatory bodies. 

3. On page 11 the Report makes the important point that “corporate governance goes far beyond access to capital” and that the “capital markets regulator has to play a central role in public access to capital..and must have the necessary space to develop suitable frameworks..”.

4. In considering the scope of company law the report on Page 14 draws a distinction between private and small companies who use their personal or in-house finances and others who access the public. The latter must be more stringently regulated. I suggest that we must cast the net more widely and make the law applicable to all corporate organizations that access public money (from government, banks, markets, other funding agencies) and whose actions have impact on society and the environment. However the requirements for the different categories could vary in stringency. I would add to the entities that must be so covered, not only public sector undertakings but also departmental enterprises owned by central and state governments and local bodies. I would even go so far as to suggest that even non-profit trusts and societies, apart from Section 25 companies should be subject to the same rules for transparency and good governance, though the report does not go so far as to suggest that (Section 20). 

5. I commend the Committee on asking for removing any limits on companies having subsidiaries or their numbers. However their performance must also be properly disclosed and consolidated.

6. The report suggests a special regime for small companies. I am a little hesitant about this because this caste system of giving differential treatment to small enterprises has encouraged many to remain small by adding more small enterprises.

7. The Report mentions sick companies. Why do we not imitate the Chapter 11 provisions of the American law that give an opportunity for rehabilitation? 

8. The Committee considered limiting the layers of subsidiary investment companies as not feasible and advocates a regime for preventing misuse of this mechanism. It has no specifics for this purpose. This matter is too serious to be left loose in this way. Perhaps full disclosure subject to criminal liability for not doing so might help.

9.  In all this it does not attend to the distortions being caused by the requirement to declare quarterly results; the plight of shareholders in listed but untraded companies that are closely held by the promoter. It advocates video conferencing for Board meetings, a great saving on time and cost. I suggest that at least two meetings out of the mandatory four in the year should be face-to-face. It also needs to address the questions of clarity and length in annual reports as also give permission to companies to send one report only to a shareholder with multiple registrations. It will save costs a great deal. Similarly a condensed version might be sent but a full text be made available on the internet and in selected, pre-announced, newspapers. 

10. I have numerous comments on the subject of Boards of Dire4ctors covered in various sections in the report from Page 36 onwards:

i) I suggest that there should be a minimum and a maximum to the numbers on Boards for different types and sizes of companies, if the Board is not to become a circus.  

ii) 5.4 says there should be at least one director resident in India. I would rather have it that the number of non-resident director will not exceed a given proportion. I do agree that government permission to appoint an overseas director or even managing director at whatever is a suitable remuneration should not be necessary.

iii) On age limit for directors, as someone who is in his 70th year, perhaps I should comment the proposal in 7.1 to subject those over 70 to a special shareholder resolution. The problem is that one cannot expect everyone in this category to be mentally capable of making a contribution. I suggest that a “fitness test” might be prescribed.

iv) On independent directors I am in agreement with the definition but believe that the concept still has weaknesses. However independent he may be, the director owes his appointment to the chief executive. The idea that a nominations committee of the Board might invite directors, and select them when they are executive directors, is something that I would press for. However independent they may be it might be difficult for most not to rock the boat since there are substantial sitting fees and commission. For this reasoon I would place a limit on the service period for independent directors-say 6 to 9 years. I would ask for a rigorous self-evaluation process conducted through a neutral third party so that non-performers can be sent away earlier. I have some hesitations regarding the payment of commissions to independent directors since it adds a temptation to fudge results. 

v) I suggest further that the concept of nominee directors is against all principles of good governance. They are appointed to look after the interests of one group of shareholders or lenders, not all of them. If these lenders want to keep an eye on the company they have other methods for doing so.

vi) I also feel unlike the committee that all subsidiary companies must have one independent director from the main Board to keep an eye on the subsidiary.

vii) It is difficult to find competent and truly independent directors. How effective is the process also depends on the genuine desire of the promoter to keep them so. But there is some safety in numbers and for this reason I would like to retain the provision of one-third if the chairman is an outsider and half if he is a promoter. 

viii) I would make it compulsory for independent rating of all companies on corporate governance and the report must be published in the annual report each year.

ix) I would apply this concept to all corporate organizations including charitable societies and trusts, hospitals and educational institutions so that we can impose some transparency in all these operations that impinge on the public interest.

x) As far as number of directorships is concerned I think the committee is excessively generous by capping it at 15 (12.1). The work involved is arduous and there is also Committee work to be done. I do not think the number should exceed 10. 

xi) If it is argued that they are difficult to find, I beg to differ. Senior managers from other companies can be appointed, as can teachers in commerce, economics, managements and technology. So also professionals in different subjects. 

xii) I do not se the point of Section 32 that allows only those holding 1 or over of the shares to nominate directors and hikes the fee for nominating directors at AGM’s from Rs 500 to Rs 10000. Shareholders must feel free to propose whom they wish. In any case unless the big holders agree with the nomination, no one will be elected.       

xiii) On Page 61 it is said that key managerial personnel must be in whole-time employment only in one company at a time. I think this should be qualified so that a CFO or Head of HR can work with subsidiaries or related companies as well. Similarly Managing Directors might also serve on related companies with full disclosure of all related party transactions  

