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1. BACKGROUND-Regulatory Bottlenecks in the Energy Sector
The governance of the country has a built-in coordination mechanism between the Centre and the States through the National Development Council, the Finance Commission, and the negotiations of State governments with the Planning Commission on the size of their plans and central support to them, among others. Coordination between ministries in a government is through Cabinet meetings and by the Chief or Prime Ministers. Frequent meetings between Ministry departments take place to achieve coordination. However the coordination has been weak and in key areas it has been time-consuming and infructuous. A good example is that of Energy and within that, electricity (or power). Coordination between the Centre and the States in electricity was for long erratic and inadequate until the introduction of the Accelerated Power Reforms and Development Programme (APRDP). By introducing a programme with substantial rewards and penalties in relation to an agreed memorandum with milestones for achievement it has enabled substantial progress in some states.  
There are separate Ministries for many different types of Energy-atomic, from non-conventional sources, thermal and hydroelectric, apart from oil and gas and for coal. Power is at present the only part of the energy sector in India to have independent regulatory mechanisms (covering licensing, trading, tariffs, transmission and distribution), and separately for the Centre and the States (Power is a concurrent subject in the Indian Constitution). There is a Central Electricity Regulatory Commission-CERC, and there are individual State Commissions (SERCs), though smaller states and union territories are permitted to have joint Commissions. The CERC regulates the Central government owned sector and inter state issues; the SERC is responsible for matters within a state. 
The Electricity Regulatory Commissions Act of 1998 did not provide for any coordination between the Central and State Commissions, a glaring omission, since the imperatives of a national interconnected grid demand it. However, the Electricity Act 2003 (Section 66) attempts to provide for some coordination between the Central and State Commissions through two institutional mechanisms. One is a coordination forum consisting of the Chairperson and Members of CERC, Chairman CEA, and representatives of generating companies and transmission licensees engaged in interstate transmission of electricity and the second, a Forum of regulators consisting of the chairpersons of the CERC and the SERCs.  (This is in addition to the voluntary Forum of Indian Regulators-FOIR. FOIR consists of all present and former Regulators, presently only in electricity, that was formed in 1998 and has been functioning ever since).
Another method that provides coordination and consistency in approach is that the Act gives the Central Commission the responsibility of laying down regulations and rules on the specified matters. These are (Section 178):  Grid Code; rates, charges and terms and conditions in respect of intervening transmission facilities; payment of transmission charges and a surcharge for providing non-discriminatory open access; reduction and elimination of surcharge and cross-subsidies; proportion of revenues from other business to be utilized for reducing transmission and wheeling charges; duties of electricity traders; standards of performance of licensee or class of licensees; details to be furnished by licensee or generating company for determining tariff in respect of generation, transmission and distribution. The Central Commission {61(a)} has also the power to specify principles and methodologies for the determination of the tariff applicable to generating companies and transmission licensees. 
On the other hand, there is no statutory provision for coordination beyond electricity even with regard to the major fuels used in generating thermal power in India, namely, coal and gas. Usage for power generation is at present the single most important usage of coal and gas. However, these fall under different Ministries at the Centre. Power prices are regulated, with end prices to consumers being capped by the SERCs and any increase in fuel prices will not affect end consumer prices of power. The coal and gas companies concerned, with final decision by their controlling Ministries, determine the prices of coal and gas (entirely State-owned in the case of coal and largely so for gas). Price coordination between the Power Ministry and the others is poor and largely ineffective. The Power Regulators have no opportunity to examine the validity of fuel price increases. The Power Ministry is hence reduced to plaintive pleas to the Cabinet to prevent such unilateral increases. 
Environmental clearances add substantially to power project costs for generation and transmission. Delays in clearances lead to time and cost overruns. There is little or no coordination between the different sectors. Nor is the Power Regulator required to enforce orders of government departmental environmental Regulators on matters such as pollution standards or fly ash utilization.
Similarly railway freight is an important cost element in coal prices and has been rising, thus affecting power costs. However the Power Regulator has no say in such freight increases. On the other hand, railways pay the highest costs for power as compared to other consumers. Railways have had little recourse except to set up their own captive generation. Similar is the case with gas. Again the Power Regulator cannot scrutinize the price of gas though it is an important element in power costs and tariffs. Prices for Gas are lower for the public versus the private sector. Government has a gas utilization policy that sets use priorities. The Petroleum and Natural Gas Regulatory Boar has no role either in such price determination or in utilization. These are done privately by the Ministry.
There is a similar issue in hydropower when the project is linked to using water for irrigation. A share of the capital and running costs must rightly be charged to water and be reflected in the tariffs of its users. However this happens to a very limited extent and substantial unpaid amounts remain in the books of the irrigation department. Power is charged the full costs and the power consumer pays for much of what should have been charged to water. 
The present structure in the energy sector is of substantial government ownership, control and management. This is beginning to change and by 2025 there can be expected to be a large private sector in each of the different energy types. Trading in energy has begun and markets will become important in coming years. Rural electrification is an important political issue and holds opportunities for investment and challenges for coordination and regulation. 
2. GOVERNANCE ISSUES
Government decision-making on energy at the Central level is distributed between the Ministry of Petroleum and Natural Gas, the Ministry of Coal, the Ministry of Non-Conventional Energy Sources, the Ministry of Environment and Forests, the Ministry of Atomic Energy, and the Ministry of Power. Within the Ministry of Power, the Central Electricity Authority (CEA, the technical wing) works closely with individual state electricity boards (SEBs) and utilities in power generation, transmission, and distribution of electricity. At the state level, there exist various departments, agencies and authorities working on various sub-sectors of energy. Ironically, the Ministry of Panchayati Raj functioning at the village level does not have at present any role to play in rural electrification. The responsibility for comprehensive rural electrification (including quality of power and collection) is scattered between different Ministries in an uncoordinated fashion. 
Being a concurrent subject under the Constitution the States share powers with the Centre only on power, not on the other energy sources. However they do share powers on environmental regulation. This distribution of powers makes coordination between the different energy sources, over the country and between States difficult. The following paragraphs describe the way in which this distribution of powers is organized at the centre.
Environmental clearance is required for all types of power projects including nuclear, hydel and thermal under the Environmental Protection Act 1986 (EIA notification in 1994) from MoEF, GoI.  Site clearance is required for pithead thermal power stations and hydropower projects. Public hearing is required for all power projects. There is a prescribed application form and procedure to be followed for obtaining clearance. If forest land is involved in any power projects, clearance has to be obtained from MoEF under the Forest Conservation Act. In 1997 through a notification, MoEF has delegated some powers to the State Governments for Environmental Clearance of Power projects up to certain capacity. The Supreme Court through an Empowered Committee also plays a role in clearances.
Substantial extra costs have to be incurred at times to meet environmental standards. These costs are a given for the Electricity Regulator but there is no monitoring to ensure that the desired pollution or ecological standards that the costs were supposed to achieve were in fact achieved. (Refer Annexure 1 to see the list of clearances that are required for setting up any power plant in India).2.a 3. 
3.  GOVERNANCE WEAKNESSES
The following chart shows the organization structure of government in the energy sector. In addition there is the Planning Commission. It has departments to match the Ministries. The close protection of their turf by each Ministry makes for ineffective coordination. It is now envisaged that the Planning Commission will play this coordinating role for infrastructure.     

4. STATUS OF PRESENT REGULATION OF COAL 

The Coal Ministry presently regulates coal. Nearly 70% of electricity capacity in India is based on the use of coal resources and nearly 75% of the coal consumed is for power generation. The sector is a monopoly of central government owned enterprises (Singareni Collieries are jointly owned by the Central and Andhra governments). Supply, price and quality are subject to decisions by the government owned companies with the final approval of the concerned Ministry. While captive mines have been permitted for generation plants, they are very few and are not permitted to market their coal. There is said to be a draft bill for appointing a Coal Regulator but the draft is unavailable and we cannot say whether the regulator will regulate tariffs and quality or be responsible only for licensing captive mines and allocating supplies.
The Coal Mines (Nationalisation) Amendment Bill 2000 (not discussed by Parliament even today) explains that in view of the anticipated “huge gap between demand and supply of coal by the end of the 10th Plan which cannot be bridged by the nationalized coal companies and the captive mining companies”....it is necessary to allow the private sector to participate for non-captive purposes. In the discussions on the Bill it has been suggested that there is a definite need to review the pricing mechanism for coal and for this purpose an independent body must regulate the price. The Ministry had prepared a draft law in 1997. However it was found that the Coal Mines (Nationalization) Act would have to be amended for the purpose. The Ministry said it would re-examine the requirement and review the composition, functions and powers of the independent regulatory body. So far no regulatory body for coal has been established. 
A new policy giving captive mines to major users, subsequently, the allotment of mines for ultra mega power projects, and permission to them to use any surplus coal for power generation for merchanting, marks a dent in the principle of nationalization. However captive mines are not permitted to sell their coal in the market, only as electricity. The state-owned companies in consultation with the Coal Ministry determine prices for coal from the nationalized mines. The principal user is the electricity thermal generating sector and it has no forum in which to participate in the decisions on prices, quality and even supply.
The coal industry claims that coal at the pithead is the cheapest fuel option but that it becomes very costly by the time it reaches the user at a distance because of high rail freight, royalty payments and taxes. These costs also need to be determined in an open and transparent way so that end prices of coal do not lead to sharply rising power tariffs. However the Railways Ministry has adamantly refused to consider setting up an independent Railway Tariffs Regulatory Authority. 
5. STATUS OF PRESENT REGULATION OF OIL AND GAS
The Petroleum and Natural Gas Regulatory Board is appointed by government. At the same time its Members are barred from government or commercial employment for two years after ceasing to be Regulators. This seems rather onerous and might put off suitable candidates.
The Board is focused on transportation and marketing but does not have tariff-setting powers. It has powers to license the marketing of notified petroleum and gas products, establishing & operating LNG terminals, to lay, build, operate and expand as common carrier, declare designated pipelines as common carrier, regulate access & transportation rates to the common carrier, while funding is to be independent and not part of the government budget.
For notified products the Regulator is to ensure adequate availability, ensure price information at retail level, prevent profiteering, secure equitable distribution and maintain an information data bank. Government can give directives to the Regulator and is required to consult the Regulator before doing so but only ‘where possible’.
As far as enforcement powers are concerned the Regulatory Board can use the CBI for conducting investigations, a useful provision not in the legislation for other independent regulatory bodies. It can impose civil penalty of Rs 1 crore & Rs 10 lakhs per day and for profiteering impose a penalty up to 5 times of unfair gains made or Rs 10 crores whichever is higher. The Chairman of the Regulatory Board is to be selected by a Search Committee composed only of Secretaries to government and government is to decide on termination of the Regulators. The Regulator does not in the present Draft oil and gas regulatory legislation have powers to regulate trading, markets, bulk use, grid code, ownership of pipelines, determine gas tariffs, etc.       However, government is yet to notify the powers of the Board and its functioning even in the limited areas given to it, is severely limited. 

  Other areas like coal bed methane are regulated by the Directorate General of Hydrocarbons, a purely department agency of the government that regulates upstream exploration, production, reviews capital costs and profit sharing with government. There has been mention of an independent body to determine retail prices of petroleum products, licensing of retail operations, but there is no action so far. 
6. NUCLEAR ELECTRICITY REGULATION (See Annexure 3) 

a. In the Atomic Energy Commission (AEC) 1962, amended in 1987 and the Electricity Act 2003, as far as regulation and tariffs of atomic energy are concerned the AEC will ‘coordinate’ with the CEA (and later the CERC) whose decision shall be final. But that is not what the Chairman of the AEC wrote to me when I was Chairman of CERC and came out with a Grid Code for India, pointing out that the Grid would not be able to distinguish between atomic and other power. When I asked the chairman of the AEC as to how he proposed to operate in the circumstances of the exemption to AEC from my commissions’ jurisdiction, he replied that they would follow all the rules but not be subservient to my commissions. It needs to be clarified now that the private sector may enter the area, as to how this matter will be settled since there will be the existing government owned plants in addition to any new privately owned plants. 

There is also the question of capital costs (said to be escalating @ 15% per annum) and the high operating costs, said in Europe to be many times thermal generation costs in India. There is also the question of accident liability and the inclusion of that in the tariff calculations. If the end result is that nuclear energy is much more expensive than others, there will have to be a subsidy mechanism from government funds if the nuclear energy is not to fall off the electricity Regulator’s Merit Order. 

Finally of course, any Public Private Partnerships structures must fit in to the regulatory regime of the Nuclear Suppliers Group, Atomic Energy Regulatory Board of India, International Atomic Energy Agency, as well as the Indian Electricity Act 2003, the Indian Contract Act, 1860, and the Atomic Energy Act 1962. If there are additional costs in conforming to these, they will also have to come into the calculations bey’ us. 

b.
The Electricity Act 2003 also has similar provisions, excluding atomic power from the jurisdiction of the CERC. (See Annexure 3) 

7. REGULATION OF RENEWABLES

  Electricity Act, 2003, changed the legal and regulatory framework for the renewable electricity sector. While Sections 3, 61, and 86 in the Act contain the main provisions for accelerating renewable-based electricity generation, Section 3 specifically mandates formulation of the National Electricity Policy and National Tariff Policy for development of power systems based on optimal utilization of all resources including renewable sources of energy. 
   Thus, EA, 2003, was an enabling tool for the Indian electricity regulators, who played a crucial role in bringing about a paradigm shift in the electricity sector through proactive actions to promote renewables.  A minimum of 10% use by distribution companies, a proposal to trade in renewable energy certificates, a formula for special higher tariffs to be paid to renewable sellers, are some actions that come about. 

        Incentives were framed for the early days to attract investment. They must focus now on generation of electricity. There is a mandated requirement for distribution companies (now 10%) to acquire as a proportion or renewables in their total power purchase. That means a cross-subsidy is built in. More comprehensive regulation will no doubt come about with the “commitments” made by India at Copenhagen on renewables. 

          The CERC is coming out with a scheme for trading in renewables credits on the lines of carbon credits so that states that cannot meet their quota within their boundaries can purchase their required quota from others who have surplus renewable generation.
8 REGULATION AND COORDINATION AMONG FUEL TRANSPORTING MINISTRIES 
The energy sector is heavily dependent on railways (for transportation of coal), sea freight (for oil and gas) and the Finance Ministries of central and state governments for more uniform and reasonable rates of taxation.
As far as railways are concerned, there is no transparency in the fixation of coal freights by rail. It would be useful for there to be an independent Railway Rates Authority, which should seek advice from the CERC and other energy regulators on the impact of rail freights on energy costs. However, the Railways Ministry is opposed to the idea that independent Regulators might determine rail tariffs on the grounds that outside bodies would not appreciate the public interest and would be taking powers away from the Minister who might have ‘social considerations’ in view. 
As far as sea freight is concerned this has become subject in recent times to severe fluctuations because of the fast growing demand in China and India (and the recent global downturn) for imported oil, gas and coal. Several actions are required to be taken by the government. These include:
· Long-term arrangements for oil and gas imports instead of leaving it to private investors in LNG terminals as in the case of gas.
· A National Shipping policy that would leave India less at the mercy of opportunistic and volatile world shipping freight rates.
· Develop risk management strategies and Strategic Storage capacities in the country.
Sea freight for public sector undertakings importing oil and gas has in past years have been negotiated by TRANSCHART, a no-fee non-profit unit of the Shipping Ministry. It is estimated that oil companies have saved Rs 2000 million over three years (to 2003) on sea freight because of this centralized negotiation. Transchart has a diminished role in recent years. 
9. COORDINATION IN TAXING ENERGY SECTOR
There are many issues in the case of taxation on energy. There is no accurate estimation of the impact of taxation at different stages on the various elements in the energy sectors and this estimation has to be made so that some uniformity in taxation and impact can be introduced. The tax benefits available to generating companies under Section 10-23G have to be compulsorily passed on by the lender either in the form of lower interest rate or rebate.
The same logic holds good for MAT. Under the two-part tariff mechanism for the computation of income tax, it is grossed up for determining the passing up of liability of the Electricity Board to the generating company to ensure that the return on equity is on net on tax basis.  The applicable rate for MAT is 8.25%.  It gets grossed up and the impact comes to 12% in the form of tariff to the Electricity Boards.  This is again passed on to the customer or the government in the form of subsidies that the Electricity Boards collect from the government.  85% of the money collected by the Center is passed back to the States.  So the State pays the net MAT at a very high premium to collect that 85%.
Taxation on fuels is very heavy and different state governments charge different taxes. Government needs to rework the fiscal framework. Sales tax is the ‘bug-bear’ for LNG and the entire gas business. Tax costs are loaded into the tariff. The consumers cannot take the benefit even though it is being paid for in the energy chain. VAT needs to rationalize the impact of sales tax. Reforms in taxation through the GST might minimize differentials between various states and attempt for a harmonization of rates of sales tax between the states is required.
Naphtha and gas should be declared as “Declared Goods” and therefore subject to only the CST rate rather than continuing with 22%.  Electricity must be treated as zero-rated goods so that all taxes paid up to that point could be claimed back.
Import terminals and pipelines must get equal fiscal treatment.  They should be recognized as infrastructure facilities and get lower customs duty. There is need for improvement in efficiency of tax collections at all levels. A way must be found to bring in a modified VAT instead of sales tax to exempt customs duty on crude oil for power generation. Giving a specific duty exemption to crude oil for power generation is worth considering, as there is no question of leakages.  A sales tax holiday for 5 years for new power projects might also be examined.
The total impact of taxes, in case of coal is estimated to be 23.2 paisa / kWh, incase of Naphtha 67 paisa / kWh and in case of gas we get a variation of 25 paisa to 43 paisa per kWh. Exemption of customs duty should be offered to power projects as a whole and not just mega and ultra mega projects.  Deemed export benefits should be extended from mega power projects to all power projects.  States should be requested to exempt fuel from sales tax and electricity duty for power plants, including transmission and distribution.
Regarding tax incentives the retail investors should get tax holiday benefit made available to them as it is available to power companies.  10(23G) benefits should also be made available to retail investors. Hedging cost should be allowed for tariff (to which CERC has now agreed). Stamp duty is a major cost in new projects. Stamp duty exemption should be considered. R&D cess on development and design form O&C might be waived off. Exemption of MAT for projects subjected to tax holiday needs to be made. 10 (23 G) is available to only those projects which are commissioned before March 2006. Hence the existing projects may not be able to take its advantage.
This exploration of tax anomalies and distortions shows the extent of the uncoordinated tax situation in the energy sector. Clearly the independent regulator cannot resolve them. But these are issues that the Electricity or the Gas Regulator when appointed must become familiar with. The role of these Regulators on these issues could be in their exercise of their prerogative of giving “aid and advise” to the concerned government on these matters. 
10. CONCURRENT POWERS ON ELECTRICITY 

The scheme of distribution of powers between the Centre and the States in the Constitution of India (articles 245-246) is as follows:

· The constitutional provisions in India on the subject of distribution of legislative powers between the Union and the States are spread out over several articles (articles 245-254). However, the most important of those provisions i.e., the basic one – is that contained in articles 245-246.

Article 245 provides, interalia, that (subject to the provisions of the Constitution).

(i) 
Parliament may make laws for the whole or any part of the territory of India and

(ii) The legislature of a State may make laws for the whole or any part of the State.

· Thus, article 245 sets out the limits of the legislative powers of the Union and the States from the geographical (or territorial) angle. From the point of view of the subject matter of legislation, it is article 246 which is important. Article 246 reads as under:

“246(1) notwithstanding anything in clauses (2) and (3), Parliament has exclusive power to make laws with respect to any of the matters enumerated in List 1 of the Seventh Schedule (in this Constitution, referred to as the “Union List”).

(2)Notwithstanding anything in clause (3), Parliament, and subject to clause (1), the Legislature of any State also, shall have power to make laws with respect to any of the matters enumerated in List III in the Seventh Schedule (in this Constitution, referred to as the “Concurrent List”).

(3)Subject to clauses (1) and (2), the Legislature of any State has exclusive power to make laws for such State or any part thereof with respect to any of the matters enumerated in List II in the Seventh Schedule (in this Constitution, referred to as the “State List”).
(4)Parliament has power to make laws with respect to any matter for any part of the territory of India not included in a State, notwithstanding that such matter is a matter enumerated in the State List”.

(5)Article 254 – repugnancy

· Since the Concurrent List – article 246 (2) – gives power to two legislatures, a conflict can arise between laws passed on the same subject by the two legislatures. To deal with this situation, article 254 of the Constitution makes the following provision:

“254(1)
If any provision of a law made by the Legislature of a State is repugnant to any provision of a law made by Parliament which Parliament is competent to enact, or to any provision of an existing law with respect to one of the matters enumerated in the Concurrent List, then, subject to the provisions of clause (2), the law made by Parliament, whether passed before or after the law made by the Legislature of such State, or, as the case may be, the existing law, shall prevail and the law made by the Legislature of the State shall, to the extent of the repugnancy, be void.

(2) Where a law made by the Legislature of a State with respect to one of the matters enumerated in the Concurrent List contains any provision is repugnant to the provisions of an earlier law made by Parliament or an existing law with respect to that matter, then, the law so made by the Legislature of such State shall, if it has been reserved for the consideration of the President extending beyond the State

Finally, as envisaged by the Joint Select Committee on Indian Constitutional reforms, some entries in the Concurrent List take into account the fact, that (in future), a need may arise to enact legislation providing for mischief’s arising in the provincial sphere, which extend, (or are likely) to extend, beyond the boundaries of a single province. Examples of entries in the Concurrent List, which illustrate this consideration, are the following:

Entry 3.
Preventive detention

Entry 5.
Marriage etc.

Entry 15.
Vagrancy; nomadic and migratory tribes

Entry 21.
Commercial and industrial monopolies, etc.

Entry 25.
Education, including Universities, etc.

(This entry was revised in 1977).

Entry 33.
Trade and commerce etc. in certain products and goods.

Entry 35.
Mechanically propelled vehicles etc.

Entry 38.
Electricity

Incidentally, the wisdom of including “Electricity” in the Concurrent and not the State List (entry 38) is amply demonstrated by the successive statutory measures enacted on the subject in India after independence beginning with the Electricity (Supply) Act, 1948, supplemented or modified by a mass of recent legislation in the subject.

It is seen that on a fairly large number of occasions in the past, it became necessary to amend the Constitution, by transferring, to the Concurrent List, certain matters from the State List. Obviously, it was thought that the matters in question were not being adequately dealt with (or could not be adequately dealt with) by the Sates [Entries 11A, 13A, 17B, 25 and 33A].

In conclusion, it is clear from this discussion that the Centre can legislate on electricity and the central legislation shall prevail over that of the State. Electricity was perhaps on the concurrent list because at the time the Constitution came into force (1951) the technology for sending electricity over long distances in a national grid did not exist. Ideally, it would be desirable to have electricity in the central list but functioning through state level entities. Though electricity could have been taken off the concurrent list, the Electricity Act 2003 has avoided doing so. It has instead legislated in a roundabout way on matters within state jurisdiction. For example, 

· By the flexible definition of ‘captive generation’, 

· Rules to be laid down that would be followed by state regulatory commissions, 

· The creation of a national forum of Chairmen of Regulatory Commissions of which the Chairman would be the Chairman of CERC, 

· Determination of surcharge for open access to be on principles laid down by CERC.

Central laws on a concurrent subject will over ride a State law. However, given the nature of coalition governments in which state level political parties have significant influence it is very unlikely that any central government will exercise such powers to override the state legislation. Since the Electricity Act 2003 gives some coordinating powers over Power to the CERC, it could exercise these powers comprehensively to avoid conflicts and inconsistencies over the country.

11.  DIFFERENT REGULATORS
a.  There are sectors in Energy that are regulated departmentally by government-namely, renewable energy, and co-generation. . 

b. The independent regulatory commissions in some infrastructure sectors (telecom, electricity, tariffs of ‘major’ ports controlled by the central government) date back to 1994. Electricity in India is in the Constitution, a subject over which both the Centre and the states have legislative power. However, central legislation takes precedence over state legislation. We therefore have a central electricity regulatory commission and about 24 or so state commissions, covering all the states of India There are: Independent Regulatory Commissions: CERC; 20 or so SERC’s (with a combined one for 9 Union Territories); and the downstream Petroleum & Natural Gas Regulatory Board. Atomic Energy Commission was created by an Act of Parliament and comes under the Department of Atomic Energy. There are related bodies like the Atomic

c.  Energy Regulatory Board that is concerned with issues such as safety. 
d. Government departmental or controlled Regulators: Director-General of Hydrocarbons (for upstream regulation); Coal; tariffs for Oil and Gas. Oil and Gas, Renewable Energy. 

12. REGULATORY LEGISLATION-ELECTRICITY (See Annexure 1)
i. Central Electricity Regulatory Commission-CERC ; 

· Regulates central government owned undertakings (NTPC, NHPC, NLC, Power Grid Corporation, REC but not AEC), determines their tariffs;  

· Interstate transactions-trading, transmission, exchanges and spot and futures trading

· Adjudicating inter-state disputes

· Specifies Grid Code

· When I was the regulator I also started determining advance tariffs for a new project. This was to help developers raise finances

ii.  State electricity Regulatory Commissions (SERC)

a. There is one for each State and 9 for the Union Territories. While the SERC determines the tariffs of electricity generated within the state,

b.  it has to approve the tariff paid for electricity bought from outside the state. So even when CERC has approved the tariff for a central generating company, the SERC could change the tariff that the local distributing company is allowed to pay. 

c. The SERC approves purchases by the distribution company in relation to its estimated requirements for the period. The SERC will approve the purchases up to the point where the demand forecasts are met. It will do this by stacking the offers, with the least cost offers being at the bottom (merit order) and hence the first to be procured. It is possible therefore for the more expensive ones that are beyond the forecasted requirements, to fall off the stack and not be procured.

d.  The SERC is also to approve open access and decide on a surcharge to be paid over the transmission tariff.   

iii. Appellate Tribunal for Electricity

This body will hear appeals on Orders of the ERC’s . It will do so also on appeals from the PNGRB. 
(See Annexure 2) 
13. TARIFF DETERMINATION
i. . The policy is required to reconcile two conflicting objectives: stimulate growth of the sector which means encourage investment, and safeguard the interests of the consumer. 
ii. Electricity tariffs are determined under the tariff policy of the GOI. “Accelerated growth of the generation capacity sector is essential to meet the estimated growth in demand. Adequacy of generation is also essential for efficient functioning of power markets. At the same time, it is to be ensured that new capacity addition should deliver electricity at most efficient rates to protect the interests of consumers”.
iii. Procurement of power
a.
Government policy states that power procurement for future requirements should be through a transparent competitive bidding mechanism using the guidelines issued by the Central Government. These guidelines provide for procurement of electricity separately for base load requirements and for peak load requirements. This would facilitate setting up of generation capacities specifically for meeting peak.  
b.
A two-part tariff structure should be adopted for all long term contracts to facilitate Merit Order dispatch. According to National Electricity Policy, the Availability Based Tariff (ABT) is to be introduced at State level by April 2006. This framework would be extended to generating stations (including grid connected captive plants of capacities as determined by the SERC). The Appropriate Commission may also introduce differential rates of fixed charges for peak and off peak hours for better management of load.
14.  POWER PURCHASE AGREEMENTS  
should ensure adequate and bankable payment security arrangements to the Generating companies in case of persisting default in spite of the available payment security mechanisms. Accelerated growth of the generation capacity sector is essential to meet the estimated growth in demand. Adequacy of generation is also essential for efficient functioning of power markets. At the same time, it is to be ensured that new capacity addition should deliver electricity at most efficient rates to protect the interests of consumers. This policy stipulates the following for meeting these objectives.
ii. In practice this has led to the evolution of different tariff methods available to generating companies:

a. Power Purchase Agreements with interstate selling price decided by CERC and state level purchase price by distributing company decided by SERC so that the tariff is in the merit order

b. Tariff based Competitive Bidding: this is usually with special fiscal preferences and in the case of domestic coal, with the allocation of captive coal mines from tho0se available with the nationalized coal companies. 

c. Merchant Power-Spot, medium term (month) and soon futures contracts; also long term purchase agreements. The idea here is that these tariffs are outside the regulators’ purview. Private long term purchases are possible. However the tariffs on such contracts will be much lower than avialanble on opportunistic spot or medium term transactions. 

d. Unscheduled Interchange surcharge is a penal charge enabling a commercial mechanism to stabilize frequency in the Grid. It is also used as price by some unscrupulous state agencies that starve their customers to take advantage of these high penal charges and helping to stabilize the frequency. 

iii. Annual Revenue Requirement

As far as retail tariffs are concerned, they are determined by the SERC’s on the basis of an ARR..Various norms are in force for Operating Norms; capital costs; ROE; fuel escalation costs. Today such information on atomic energy is not in the public domain. 

15. SUBSIDIES: 

(See Annexure 4) 

Subsidies are specifically mentioned in Section 65 of EA 2003. The provision relates to reimbursement of subsidies to the distributing companies who are required to sell below costs to certain consumers. There is no provision regarding central government reimbursing subsidies. If nuclear power is more expensive, there may be need for such reimbursement by central government to enable it to be on the merit order for SERC’s. 

. 

16.  DESIRABLE CHANGES 

a.  
Break Ministerial Boundaries

We can do this by creating such agencies without reference to the closely held turf boundaries of Ministries and departments of governments. In this way we can also deal with another fault in our governance that decisions are taken without coordinating with other aspects that might fall in the purview of other ministries or departments.

b
Non-proliferatory and Holistic Regulation 

To avoid regulatory proliferation and ensure holistic decision-making   we could have a central energy regulator instead of separate ones for electricity, upstream oil, downstream oil, gas and coal. This regulator would be responsible for tariffs and licensing of production, transmission, distribution, and supply of coal, gas and electricity. This will ensure that the interests of all can be coordinated, especially since electricity, a major user of the others, has its prices capped. Oil and oil products could be regulated separately since issues of national security and highly technical issues in oil exploration have to be considered. Retail distribution of oil and oil products has very different issues for consideration. 

At the state level the state electricity commissions could also be made responsible for a closely related area, namely ground water (for drinking and irrigation) including permission for ground water exploitation, pricing, etc. Since subsidized or free electricity is responsible for the massive over exploitation of ground water, this could help to relate the one to the other. Since sanitation is closely related to drinking water quality, the two regulators will need to meet from time to time on related issues.    
The essence is to promote transparency, public participation and open decision-making wherever the public interest is involved. If government could be so in its normal functioning, such new agencies may be redundant. But governments in India have invariably been secretive, tend to engage in superficial and limited consultation and rarely give reasons for their decisions. They are unlikely to change soon.  
If we do not look at such holistic responsibility for regulatory agencies we would be creating a multitude of regulatory agencies in addition to government departments, without any improvement in the quality and cost of the services they have to regulate. A regulatory morass is the inevitable consequence of regulatory proliferation. It does not have to be so.          
c 
Coordination

The Electricity Act 2003 is a bridge between the present and 2025. 

It also gives the central commission the responsibility of laying down regulations and rules on specified matters and also to specify principles and methodologies for the determination of the tariff applicable to generating companies and transmission licensees. There is no legal provision for coordination beyond electricity even in relation to the major fuels used in generating thermal power in India, viz, coal and gas. Amendments are necessary to the existing Bill to create regulatory authorities for oil and gas and to amend the Coal Mines (Nationalization) Act. Similarly, in shipping freight rates the Regulator could play a useful role in advising government.

A mechanism will have to be legislated under which Regulators for related areas meet regularly on boundary issues. This must apply to Energy, Water, Rail, Road and Sea transportation, environmental Regulation and Telecommunications (since Power transmission wires are used to hang the telecom wires). If coal and gas are not with a single Energy Regulator, they must also be in this List

d 
Taxation

There are many variations between States and central taxation is also an important component in energy tariffs. Here again some coordination perhaps as advise to government from the regulator might be useful. 

e
Subsidies and role of regulator

The Electricity Regulator must play a more proactive role than he has done in handling subsidies. He must have reliable data and take steps to get them. Thus he must estimate-

· The real amount of subsidy to agriculture.

· How much electricity supplied to agriculture contributes to GDP so that some idea can be had of the social benefit of such supplies.

· Introduce innovations in metering-11 KV metering, prepaid meters.

· Costs of supply to agriculture in off peak hours.

· Power and water use efficiency under different tariff regimes-flat rate, metered per unit.

Clearly the regulation of agriculture tariffs will require coordination with energy efficiency and many studies and experiments.

f 
Role of Regulator in future viability of electricity sector

1. Regulators must focus on improving the infrastructure of connectivity, metering and equipment quality. 
2. They must also make serious effort to identify the population to be subsidized and develop methods to do so within the available subsidy (plus cross-subsidy when it exists).
3. Energy Regulators are enjoined to promote competition. The Regulator must clearly define what is meant by competition, the extent to which it is possible or can be simulated and the stages through which the sector will pass before competition is largely established.  
4. The need for coal to be regulated independently must be questioned and it requires to be regulated together with electricity.
5. Either by legislation or regulation production/generation, transmission/ pipelines, and distribution might be separated so that the different operations might be confined to separate corporate entities. This is important when the same entity is in more than one operation.
6. The ERC’s will have to work closely with the newly created regulator for energy conservation, the Bureau for Energy Efficiency.

7. With more private generation capacity set to enter the Grid and privatizing of distribution, the ERCs must impose independence from the transmission operator and make load despatch into a neutral function.

8. It might be better if operators do their own forecasts and the Regulator works to a broad plan of transmission requirements than to a national estimate that is made by the CEA. Data and forecasting are areas in which electricity regulatory commissions must play a key role.

9. The routing and placement of gas pipelines and terminals for LNG need more scrutiny. We need a balance between the centralized planning in electricity and the relative laissez-faire in the case of oil and gas.

10. Open access must be ensured in electricity and gas and the requirement in the Electricity Act to use surcharges for meeting the cost of cross-subsidies should not be allowed to restrict open access and eliminated as soon as possible.

17.
CHANGES REQUIRED IN PRESENT INDEPENDENT REGULATION OF ENERGY  
17.a 
Present challenge 

i)
Indian governance over the last 57 years has not enabled sufficient involvement and participation by the concerned people. Procedures are complex and secretive so that even many government servants find them hard to follow. Governments are unable to implement programmes faithfully, fully and without waste and corruption. There is no holistic decision-making. It is usually only sectoral. Major decisions are announced without giving reasoned arguments to show why one decision was made as against other options. 
ii)
There is a growing presence of the private sector in oil and gas and to a much lesser extent in power. The use of commercial energy is still low. Many households are unconnected. Very many cannot afford market rates for power, kerosene and liquefied petroleum gas. Government supplies some of them at low rates and sometimes free. Inefficiencies abound in production/ generation, transportation/transmission, distribution and supply. The state governments that are the principal owners of power generation and distribution are hard pressed to find resources for other governmental responsibilities since they are spending so much of state resources on supplying cheaper power.
iii)
In the circumstances we must think of ways to introduce participation and consultation into the governmental process especially in areas of infrastructure while recognizing the role of government. Since there are practically no people with the required multi-disciplinary expertise, it is a thought for consideration that a Regulatory Cadre might be created that could staff Memberships of all independent regulatory bodies. The people might be found from amongst those who have spent over 15 years in senior decision-making positions in the defined areas of expertise, given some training and then sent to function in one or the other independent regulatory commission.  
17.b 
Effectiveness of ERCs 

i)
In the present environment in the power sector the task of the independent regulator is to improve efficiencies and quality.  Independent regulation exists only in power and has on the whole been able to (a limited extent) rationalize distortions between user groups in tariffs; at the central level and in some States especially in cities the Regulator has been able to improve quality. There is some modest improvement in T & D losses and significant improvement in plant load factors in generation. Metering has expanded though it is still only for a portion of users. However there is little change in using environmentally benign energy, targeting subsidies and keeping them in check, in moving towards cost of service for user charges, competition at least in serving bulk users, removing major transmission constraints, significantly reducing voltage fluctuations, improving safety, cutting technical losses in T & D, improving collections, imbibing professional management, commercial and entrepreneurial attitudes and mindsets. The oil and gas sectors are also beset by problems caused by subsidies and cross-subsidies and the lack of adequate pipeline capacity. Coal remains a government monopoly and tariffs and quality pose major costs for users. The task in the coming years is to correct these conditions. 
17c. The DGH should be an independent agency and tariffs must be the same for public or private sectors, and determined in an open and trnasparnet process. 
17d 
Transition directions (2005-2010)

It will take at least a decade before the electricity sector in India has a large (around 30%) private sector that can push for regulatory reform as it is doing in the telecom sector. What should be the regulatory approach during the period of transition when the state owned sector is dominating?

i) It seems apparent from the experience of the ERCs particularly the SERCs that a loose federal approach will not work. It does not fit the requirements of electricity that follows the law of physics and not of political boundaries. The power system requires up to the minute accounting, full metering, adequate T&D, good equipment maintenance, fail safe systems to island load centres and cut load or generation as required by the system, strong grid discipline, close monitoring, efficient operations, and highly professional management. It needs cohesiveness and consistency in policies. All this demands strong centralized control and direction.
The ERCs function in a power system that is primarily state owned. With enterprises so close to the bureaucracy and the bureaucracy’s tacit support for most of the challenge and defiance that they display against orders of ERCs, independent regulators face difficulty. State ownership and dominance is unlikely to reduce in the near future. One way is for the system to be modified while retaining transparency and consultation while making the regulators part of the government. However the regulators might be given fixed tenures during which they cannot be moved. Their independence from government can also be written into the law so that their confidential annual reports, etc., are dealt with in such a way that there is no possibility that they could be used to make the regulators more amenable. Staff could be taken from outside government as well with less restrictive compensation policies than apply to normal government servants. The model of Chief Election Officers in the states is a possible direction for development of this institution at least till such time that state ownership is dominant.
ii) It is apparent that we have too many SERCs in relation to available qualified Members and staff for. They issue orders with contradictory principles on the same issues. Ideally, we should have a central regulator with benches in each state.
Alternatively we should have regional regulators with the opportunity for each state to issue policy directives to them for their state on specified matters. This may require changes in the Constitution of India. Alternatively the precedent of the ERC Act 1998 which was amended to permit joint commissions for small states might be extended with the consent of the States to achieve this object of reducing the number of ERC’s. This will also save considerable expense. More important, such bodies can build expertise from the limited numbers of experts who are available.
iii) A stronger role for the CERC in relation to the SERCs is highly desirable since the CERC has been better able to build and use expertise. The new Act gives the CERC a definite role in relation to the SERCs unlike the ERC Act, 1998, which gave it no role or relationship at all with the SERCs. The CERC must use its powers more vigorously while also using other mechanisms like the statutory forums and the informal one of FOIR to achieve consensus with SERc’s. 
iv) There must also be a closer consultation between the ERCs and the concerned governments so that the ERCs march in step with the political and administrative commitments. This is also provided for in the new Act. However there must be no compromise on the Commissions’ independence and transparency of functioning. Perhaps this could be achieved by having open meetings between governments and commissions or at the least, ensuring that the minutes of the meetings of this new proposed forum are publicized immediately after the meetings take place.
v) Another possibility is the drafting of more detailed legislation so that the SERC functions within rigid limits set out by government. This was done in Delhi with extensive use of the State’s power to issue policy directives and is proposed as part of the Karnataka reforms. In this way the SERCs would function within the policies of government.
vi) The idea of independent regulatory commissions like the ERCs is a good step forward in our system of governance. They make government more transparent, being the citizenry closer to the decision making process and are in line with the process of decentralization and freedom of information to enable reducing the alienation of people from government. We should not abandon them but make them effective.
18.
REGULATION IN 2025

18.a
Context 

By 2025 the context should have changed. The key is the nature of reform and regulation that will develop and its objectives and methods. With more private investment and a diminution of government domination, entry of merchanting electricity generators, thriving power exchanges, market determined prices for merchant power, openly regulated prices of oil and gas, more experience of state owned enterprises with independent regulation, support from the Courts, introduction of commercial approaches and professional management, entrepreneurial styles of working, better technologies in place, reform in targeting and paying for subsidies, more transmission and pipeline capacities, introduction of comprehensive educational and training programmes for Regulators and their staff, we can expect a significant change in the manner of regulatory functioning. By 2025 governments would have become accustomed to independent regulation and the relationships would have become mature. 

. 

18.b 
Electricity in 2025 

By 2025 we can hope that generation capacity and particularly privately owned capacity, will increase to meet demand and there may even be spinning reserves to meet sudden peak demands. Merchant power outside price regulation and with market determined prices will be an important feature along with regulated prices. Merit order despatch will rule with distribution companies and load despatch will be an independent and neutral non-profit function. Transmission capacity will have expanded to enable a truly national grid and there will even be redundancy in transmission capacity. Thefts of electricity will be a memory and efficiencies and quality will have improved. The Regulator will no longer be trying to improve management, information and commercial cultures in electricity enterprises but will be promoting trading and developing markets. There might be a South Asian Energy Grid. Hydro and nuclear power will have increased as will private participation in them. Distributed power will be common, using gas in small package generators as well as biomass gasifiers and solar technologies serving closed or isolated communities both in urban and rural India. State ownership might be high but will function independently.   

18.c 
Oil & Gas

The PNGB will along with new independent regulators for coal, railways, civil aviation would be functioning with full powers and including tariff determination powers, by 2025. In addition nuclear energy will have generators in public sector as at present in addition to new private and even foreign generators. There is also the Competition Commission of India whose role in relation to sectoral regulators must be clearly understood by mutual consultation. This proliferation of new ‘independent’ regulatory bodies could add another layer of clutter to our governance structure without improving it. We must build safeguards to keep them effective. Two actions are required. One is to reorganize ministries and departments so that there is better coordinated decision-making. The other is to combine responsibilities so that that there are not numerous regulators dealing with related subjects.  

18.d 
South Asian Energy Grid

We can expect by 2025 that the electricity and gas Grids in south Asia will be inter connected. This will raise further issues in regulatory coordination. It will be necessary to 

· Strengthen regulation as there is a need to coordinate with regulators in other countries. 
· Together explore potential sources of energy likely by 2025- CBM, Gas hydrates
· As trading and markets develop, coordination in tariffs might become possible and will lead to common governmental actions on energy security.
· The use of storage of gas for the region and its strategic release might be another issue for regulators. 
ANNEXURE 1

Provisions of Section 73, The Electricity Act 2003
i)  to regulate the tariff of inter-state generating companies and of central government owned generating companies

ii) to regulate the inter-State transmission  of electricity 

iii) to  determine  tariff  for inter-State  transmission  of  electricity 

iv) to issue licenses  for inter state electricity transmission and trading. 

v) to adjudicate upon inter-State disputes

e) to specify Grid Code 

vi) to specify and  enforce  the standards with respect  to quality, continuity  and reliability of  service 

vii) to fix the trading margin

viii) it also has advisory functions, such as formulation of National electricity  Policy and tariff policy; promotion  of competition, efficiency and economy in the activities of the electricity industry; promotion  of investment in electricity industry; any other matter referred to the Central Commission by the Central Government)

a. State Electricity Regulatory Commissions- SERC’s:

(Provisions of  Section 86 of The Electricity Act 2003 

i) determine the tariff for generation, supply, transmission and wheeling of electricity, wholesale, bulk or retail within the State 

ii) regulate electricity purchase and procurement process of distribution licensees 

iii) facilitate intra-State transmission and wheeling of electricity 

iv) issue licenses for intra state transmission, distribution and trading. 

v) promote co-generation and generation of electricity from renewable sources of energy 

vi) adjudicate upon the intra-state disputes

vii) specify or enforce standards with respect to quality, continuity and reliability of service by licensees;

viii) fix the trading margin in the intra-State trading of electricity 

ix) They also have advisory functions, that include promotion of competition, efficiency and economy in activities of the electricity industry; promotion of investment in electricity industry; reorganization and restructuring of electricity industry in the State; matters concerning generation, transmission , distribution and trading of electricity or any other matter referred to the State Commission by that Government. 

ANNEXURE 2

Section 120 of electricity Act 2003: Procedure and powers of Appellate Tribunal.
The Appellate Tribunal shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908, but shall be guided by the principles of natural justice and, subject to the other provisions of this Act, the Appellate Tribunal shall have powers to regulate its own procedure. 5 of 1908

1. The Appellate Tribunal shall have, for the purposes of 5 of 1908discharging its functions under this Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1908, while trying a suit, in respect of the following matters, namely:- 

a. summoning and enforcing the attendance of any person and examining him on oath; 

b. requiring the discovery and production of documents; 

c. receiving evidence on affidavits;

d. subject to the provisions of sections 123 and 124 of the Indian Evidence Act, 1872, requisitioning any public record or document or 1 of 1872 copy of such record or document from any office; 

e. issuing commissions for the examination of witnesses or documents; 

f. reviewing its decisions; 

g. dismissing a representation of default or deciding it ex parte;

h. setting aside any order of dismissal or any representation for default or any order passed by it ex parte;

i. any other matter which may be prescribed by the Central Government. 5 of 1908 1 of 1872 45 of 1860.

2. An order made by the Appellate Tribunal under this Act shall be executable by the Appellate Tribunal as a decree of civil court and, for this purpose, the Appellate Tribunal shall have all the powers of a civil court.

3. Notwithstanding anything contained in sub-section (3), the Appellate Tribunal may transmit any order made by it to a civil court having local jurisdiction and such civil court shall execute the order as if it were a decree made by that court. 
45 of 1860.

All proceedings before the Appellate Tribunal shall be deemed to be judicial proceedings within the meaning of sections 193 and 228 of the Indian of 1974. Penal Code and the Appellate Tribunal shall be deemed to be a civil court for the purposes of section 345 and 346 of the Code of Criminal Procedure, 1973 .
ANNEXURE 3

Provisions of Section 22, AEC Act 1962, amended in 1987:  Notwithstanding anything contained in the Electricity (Supply) Act, 1948, (superseded by the electricity Act 2003) the Central Government shall have authority —

(a)
to develop a sound and adequate national policy in regard to atomic power, to 
co-ordinate such policy with the Central Electricity Authority and the State 
electricity Boards constituted under sections 3 and 5 respectively of that Act and 
other similar statutory corporations concerned with the control and utilization of 
other power resources, to implement schemes for the generation of electricity in 
pursuance of such policy and to operate either++ by itself or through any authority or 
corporation established by it or a Government Company, atomic power stations in 
the manner determined by it in consultation with the Boards or Corporations 
concerned, with whom it shall enter into agreement regarding the supply of 
electricity so produced;

(b)
to fix rates for and regulate the supply of electricity from atomic power stations 
either+++ by itself or through any authority or corporation established by it or a 
Government Company in consultation with the Central Electricity Authority.

(c)
to enter into arrangements with the Electricity Board of the State in which an 
atomic power station is situated either by itself or through any authority or 
corporation established by it or a Government Company, for the transmission of 
electricity to any other State;

Provided that in case there is a difference of opinion between the Central

Government or such authority or corporation or Government Company as the case

++ Inserted vide the Atomic Energy (Amendment) Act 1987 (No. 29 of 1987)

+++ Substituted vide the Atomic Energy (Amendment) Act 1987 (No. 29 of 1987).

may be, and any State Electricity Board in regard to the construction of necessary

transmission lines, the matter shall be referred to the Central Electricity Authority

whose decision shall be binding on the parties concerned.

(2)
No provision of the Indian Electricity Act, 1910, (superseded by Electricity Act 2003) or any rule made there under or of any instrument having effect by virtue of such law or rule shall have any effect so far as it is inconsistent with any of the provisions of this (AEC) Act.

(3)
Save as otherwise provided in this Act, the provisions of this Act shall be in addition 
to, and not in derogation of, the Indian Electricity Act, 1910, and the Electricity (Supply) 
Act, 1948) 

Provisions of Section 184 of Electricity Act 2003:

The provisions of this Act shall not apply to the Ministry or Department of the Central Government dealing with Defence, Atomic Energy or such other similar Ministries or Departments or undertakings or Boards or institutions under the control of such Ministries or Departments as may be notified by the Central Government.

ANNEXURE 4 

Provision of Section 65 of Electricity Act 2003: “If the State Government requires the grant of any subsidy to any consumer or class of consumers in the tariff determined by the State Commission under section 62, the State Government shall, notwithstanding any direction which may be given under section 108, pay, within in advance in the manner as may be specified , by the State Commission the amount to compensate the person affected by the grant of subsidy in the manner the State Commission may direct, as a condition for the license or any other person concerned to implement the subsidy provided for by the State Government:

“Provided that no such direction of the State Government shall be operative if the payment is not made in accordance with the provisions contained in this section and the tariff fixed by State Commission shall be applicable from the date of issue of orders”
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