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A New Population Explosion-Independent Regulators and Appellate Tribunals SLRAO

At long last the government has notified the electricity appellate tribunal. Now it has to start work. What are the essential conditions to make it work well? That raises the question of what are our expectations from it.

We have a Tribunal because it is expected that it will have or develop expertise on the power sector, will concentrate on power sector issues and hence be able to give speedy decisions. This should substantially reduce the one to three year time gap before the higher courts have been able to rule on appeals to them. It will be recalled that the implementation of the outstandingly effective availability based tariff order of the CERC was delayed by three years while the process of appeals was going on in the Courts. Hopefully the Tribunal could have given a ruling within six months and the Supreme Court might then have just agreed with the expert appellate body.

What is the expertise required? The Tribunal should have interdisciplinary skills: economics, management, accounting and finance, and law. The legal skills are most important since the Tribunal should not normally be reexamining issues on fact that the Commission should have done thoroughly. If the Commission has not done so the Tribunal can castigate it and this might make for improvement.

Facts are the job of the ERC. But the Tribunal should be looking for reasoning, sound legal expertise, consistency between Orders both temporally and spatially between different Commissions. Hence the Tribunal should have strong legal support. Elderly judges posted as Chairmen and retired bureaucrats as Members after retirement may add wisdom but perhaps not the stamina or the willingness to look for new approaches to resolve issues or to wade through hundreds of pages of testimony and affidavits.

The Tribunal must have strong business and economic skills to support it. These may be kept on tap from academic institutions instead of being employed full time. In any case given the limits on compensation that government seems unwilling to relax the Tribunal should neither take staff on deputation from governments, nor employ consultants for the purpose nor employ available candidates only because they are affordable. Since the Tribunal like the Commissions must operate transparently there is no harm in all papers being available to these outside and primarily academic, experts. 

As far as possible the Tribunal should not make the mistake of hiring foreign consultants and expensive accounting firms to study matters for them. The IISC, IIT’s, IIM’s, IGIDR, ISEC, etc, have enough expertise that can be roped in to help and be kept on a panel to be drawn upon as required.

This Tribunal should not be yet another addition to the proliferation of Regulatory and Appellate bodies in India. It should ideally be an Energy Appellate Tribunal to hear appeals on all Energy issues, whether against a decision by a Regulatory Commission, or in its absence a government department. 

All this requires funds and government should not stint on funds. If budgets are overdrawn, government must add to the budgets without delay. It also requires government to change the mandate of the Appellate Tribunal. In these times of Ministerial protection of their turfs this may be difficult but is essential to be done.

1) But above all it is the selection of members by government that will determine whether the Tribunal does its job satisfactorily. Here the penchant for hiring retired judges and bureaucrats does not give confidence that the right people will be selected. An appellate tribunal becomes necessary when there are technical issues to be considered and resolved that  are very complicated and need experts and others who have gained experience in such issues to decide them. That is not the case in electricity disputes. The technical side of looking at facts and applying the law to come to a decision is to be done by the Electricity Regulatory Commissions. If some of them are not doing the work adequately, completely or fairly, that is not going to be resolved by an appellate body as much as by more careful selection of Members and staff of the commissions.

In my book “Governing Power” (TERI Press, April 2004), I have considered decisions of the electricity commissions and found inconsistencies between them, not justified by any special features of their local contexts. Indeed, the superior Courts passing judgments on appeal against Commission Orders, have been respectful of the technical expertise of the regulatory commissions, but have in many cases had to over rule, send back for review or change the Commission orders because of many lacunae. The Courts have in fact through their Orders developed a body of law in dealing with Orders of electricity commissions. Orders of electricity commissions have yet to become a body of regulatory law that can be used in front of different commissions as precedents or for similarities in situations to be decided. I would from my experience and study, prefer to have superior Courts instead of an appellate tribunal. The Courts can look at law as a whole and the precedents from other judgments including those of other regulatory commissions. 

If it has been difficult to find suitable Members for electricity commissions there will be equal difficulty iin staffing the appellate tribunal. Over time, if Members have long enough tenures, they could develop expertise and be able to review commission orders and try to harmonize them. But that is a very large task since there are so many commissions issuing so many Orders. There is no getting away from the electricity commissions having to pull themselves up to be consistent, reasoned and objective.

There is no reason to think that the appellate tribunal will affect the working of the electricity regulatory commissions because it is a purely appellate authority and will take over the work done so far by the different High Courts. It has no other authority. 

If it had an oversight authority for example, in pulling up a commission that has its Orders frequently challenged and overruled after hearing, it would be a different matter. It might have brought about more considered, reasoned and thoughtful orders. It would be desirable to give it such authority. Today the commissions have no one to pull them up and at least on judicial matters, similar to the authority the High court has over district Courts, the appellate tribunal could have authority to review the work of the regulatory commissions.   

The Tribunal does not have the administrative authority earlier given to it under the original version of the Electricity Act 2003 passed by Parliament. Nor should it. But we have to find a way to make the commissions accountable in case of charges of improper conduct.  

2) The Appellate authority can be made more effective if it had the authority not merely of hearing appeals but also of judicial oversight. In other words it should be open to the Appellate Authority to watch the work of different Commissions. If it finds that one or the other is taking excessive time for decision, has too many pending petitions or has its Orders frequently amended or overruled, it should be able to suo moto take it up with the Commission concerned. It should be able in such circumstances even be able to report to the Commission appointing authority (Governor for SERC’s and President for CERC) about such below standard work.

I am not suggesting that it should have any disciplining powers over the commissions but only that of close oversight over their Orders.

We do not yet have a mechanism for ensuring accountability of regulatory commissions with reference to issues like declaring assets of Members, disclosing major financial transactions, examining allegations of improper conduct, and such other matters. But at least their core work, that is the Orders passed by them, should be subject to the kind of scrutiny I have suggested. 

3) One must sincerely hope that the Electricity Appellate body will not become like the TDSAT, slow and non-expert. This can be avoided by inviting as Members those who have had experience in electricity regulatory commissions as Members. There may be age limitations since most Members of Regulatory Com missions are appointed when they are on the verge of retirement or have already retired from their earlier careers. Bureaucrats must be avoided and even the judiciary should be limited to the Chairman as laid down in the law. Finally instead of having a proliferation of regulatory commissions and now of appellate authorities, (even Gas is to have a separate one!) it would be better to leave it to the superior Courts and to strengthen them with resources.    

