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Regulators in Conflict by S L Rao

The Competition Committee report had an inherent conflict built in to its proposals. This conflict was between the proposed new Competition Commission and the other independent regulatory commissions created for electricity and telecommunications. Others were on the anvil for sectors like oil and gas, water, civil aviation, railways, etc. The Competition Commission was to consider anti-competitive behaviour, including mergers in any industry, even ones for which there were independent regulators. The final version of the Bill is not yet known. We must hope that this conflict in jurisdiction will be removed and each Commission left supreme in its defined area.

The USA is witnessing such a conflict today between the Federal Trade Commission FTC) and the Federal Communications Commission (FCC). The FTC claims that it is unable "to take action against telephone companies if they run misleading advertisements or engage in unfair or deceptive business practices". The reason given is that telecommunications firms are regulated by the FCC and are exempt from such oversight by the FTC. The FTC believes that in the days of monopoly telephone companies, this was not a problem, but has become so today, with a marketplace in which many companies are in fierce competition. Consumers now need truthful information and accurate advertising. Why a monopoly could not have misled the consumer is not clear. But what is clear is that one regulator with functional responsibility for competition wants to muscle into the area of a regulator for a specific industry. This is what the Competition Committee would have sanctified into law in India. Infrastructure regulatory commissions in India are enjoined by law to promote competition. Hence there should be no other body except an appellate one to review their decisions. 

There is already scope for conflicts between different regulators. We have witnessed many of these in the financial sector, to the detriment of the hapless investor. When mutual funds came into being in the 1990's, they were subject to regulation, many times on common areas, by both the Reserve Bank and SEBI. Many believe that this overlap delayed much needed regulation of mutual funds. The RBI and the Company Law Board have had lack of clarity in their respective jurisdictions resulting in unnecessary delays in acting against wrong practices. 

There is a continuing lack of clarity about the respective roles of the Comptroller & Auditor General (CAG) and the industry regulators created for the purpose of regulating tariffs. Many of the infrastructure sectors are dominated by government owned or controlled entities. Any tariff determination is likely to have an impact on the profits of these entities. The recourse is provided in the law through appeal to the higher courts or to a specially created appellate authority. But the loss of revenue to a government entity is of concern to the CAG who claims jurisdiction to examine the orders of the industry regulator. 

There would be other conflicts between the respective industry regulators themselves because of our propensity to proliferate institutions. We have separate regulators at the Centre and the states for electricity, and will soon have one at the Centre for oil and gas, and over the coming years for coal as well. With coal, oil and gas being inputs for electricity generation, there are bound to be disagreements between different regulators. The correct thing would have been to make them part of one Regulatory Commission. But the bifurcation of Ministries in Indian government will prevent this obvious correction.

Similarly we can expect conflicts between the telecom and the electricity regulators as electricity assets are used for telecom purposes. All electricity costs are passed through to the consumer in the tariffs. The electricity regulator could argue that any earnings on electricity assets should be used to reduce the tariffs on electricity, that such earnings should be at the highest possible levels, and paid for by the telecom company. 

The drafting of the Electricity Regulatory Commissions Act, 1998, is yet another example of the poor drafting of Indian legislation. It forgets that the natural laws of physics govern the movement of electricity, not political boundaries of States. The law makes no provision for the state commissions to subserve to the rules laid down by the Central Commission, even though the latter regulates inter state electricity movement. Apart from the common sense of regulators, there is no legal compulsion on the States to ensure that their rules for electricity movement within a state fit with the rules for electricity movement between States.

As the economy becomes more complex and new institutions are created to limit government's discretionary decision-making powers, promote competition and the consumer interest, more conflicts between regulators will come to the fore. We must anticipate them and ensure that our legal provisions and institutions are able to manage them speedily and effectively. (800)      

