FOR ‘ECOPINION’ IN ET OF DECEMBER 10 2001.

SHOULD INFRASTRUCTURE REGULATION BE INDEPENDENT OF GOVERNMENT? by S L RAO
Independent Regulators are a phenomenon of recent origin in India. Earlier regulatory bodies were either under a Ministry or were with no powers of enforcement. The Reserve bank of India and SEBI are both under the Finance Ministry. The Press Commission, the Human Rights Commission or the National Commission for Women, have no powers to enforce their orders, Even after becoming primarily a recommendatory body, TRAI is independent of the Ministry of Telecommunications. So are the CERC and the SERC’s. Though the independent regulatory bodies are of relatively recent origin, we must ask ourselves whether they would have been more effective in the peculiar Indian conditions, if like the financial regulatory bodies, they were also under the ultimate control of the Ministries concerned. This would make for a common approach to government policy, and no need for ‘policy directives’ and arguments as to what is and is not policy. It would make it possible for a private consultative process with government to take place. Giving the regulatory body a high status would ensure that such consultations take place at the highest levels of government. Insisting on transparency, an open consultative process with all interested parties, and detailed reasons for all decisions, would deal with the objection that the present system of governmental discretionary decision-making is excessively opaque. Ensuring that the selection process is transparent would help ensure that the best available candidates are selected, on merit. Being under the control of the Ministry would deal with the objection that the ‘independent’ regulatory bodies are not accountable on the floor of the legislatures. 

There is a developing view, especially among electricity regulators, that the present system of independent regulators, for no fault of the incumbents, is not making the significant difference that was expected from it. The laws creating these bodies gave them partial mandates and limited powers of enforcement. The electricity commissions are to promote competition but their functions are largely related to tariff regulation and determination. The selection of Members has been heavily biased towards retiring government servants, many times from the sector they are to regulate, perpetuating the mind-sets and attitudes developed over a working lifetime. New initiatives are not to be expected, and the law in any case, gives them very little scope to take them. Except telecom, the entities they are regulating are government owned and controlled. Compliance is more likely if the regulators were also part of the governmental system. (For example, banks do not question the authority of the RBI). 

An important reason for creating an independent regulatory framework was to raise the confidence of private and foreign investors who were concerned about the slow pace of government decision-making, its opacity and possible bias towards its own enterprises. If regulators function as part of the Ministry they cannot remain distant and will be interfered with. (The Central Electricity Authority, despite being a statutory body is said to have cleared the Dhabhol project under pressure from government). Differences will not be public, and the best public interest will not be served. In electricity, major new investments in generation and transmission are expected by government to come from public enterprises. At the state level, electricity regulators have publicized the poor quality of data from the S.E. B.’s, non-compliance, many times with government support, and governments’ inability to reimburse subsidies as committed. The CERC has dealt with the numerous additional benefits given to central power undertakings by government notifications between 1992 and 1996 at the cost of the SEB’s, highlighted the constraints to private transmission investments, announced a Grid Code, introduced commercial mechanisms to improve frequency and voltage. If Regulators were part of the government, it is doubtful if the facts would have been known and dealt with.  

Telecom is a central subject, usage charges and their collectability are not issues, cross-subsidies are manageable, technology is changing rapidly, and usage exploding, and new investments have to be private. Despite becoming a largely recommendatory body, public opinion and private operators bolster the role of TRAI.

How can infrastructure regulation become stronger despite our administrative and political apparatus with speedy, reasoned, transparent and consultative decision-making? Verbal assurances notwithstanding, politicians and administrators are mostly reluctant to expand mandates to make them more complete, giving the Regulators a role in reforms. This would reduce their powers, especially when ownership is largely with government. Public enterprise management would prefer a cozy relationship with government so that there is no pressure of the independent regulator to keep improving performance. Independent regulation seems to be the only means to break this relationship, but it has been created with weak foundations. Legislatures, Parliament and public opinion alone can correct this. (785)

