FOR ECOPINION OF April 16 2001:  S L RAO

JUDICIAL ACTIVISM

Until recently, criticism about judicial activism was confined to its role in hearing and judging petitions filed in the public interest. Some of these might have been frivolous or motivated to delay matters. But the Courts made giant strides in ripping veils of secrecy that shroud so much of government decision making.

But the Courts have not merely been active in the cause of bonded labour, or personal laws, or exploitation of women and many other social causes. They have had a history, at least from the advent of Indira Gandhi, of pronouncing on matters with decisions that have had powerful impact on industries and their management.

For example, bonus was declared as a “deferred wage”. This made what had been till then a payment made for purposes of goodwill, or as reward for some exemplary work, a matter of statutory right. Managements lost this instrument to motivate employees to superior performance, and to build loyalty to the company. It did not take long for another judicial pronouncement to extend this payment to all employees, irrespective of the nature of the activity in which their employer was engaged. Even hospital employees became entitled to bonus payments. Judicial interpretations went on to lay down that bonus had to be paid even if the employer was making a loss, or had run into cash flow problems that were affecting his very ability to continue his operations. Many employers no doubt found ways of coping with these decisions. These included contract manufacture by small-scale units who could avoid all these restrictive measures, and employing part-time workers. Many companies closed down as a result of having to pay labour more than the business could afford. The organized textile industry was one, which was crippled because of this liability and the consequent labour unrest every year.

The corporate public sector was hit by another judicial pronouncement. This equated public sector enterprises with government, and its employees with government employees as far as rules regarding their conduct were concerned. This meant that various watchdog bodies of government would be looking closely at their decisions.

The Prevention of Corruption Act would rule on the actions of managers. Any application of managerial judgment that led to a loss could be investigated for bad faith. Careful managers learnt to record the reasons for their decisions, and to keep duplicate copies at home, so that they had ready access to the record when an investigation was launched years later. A manager who was a candidate under consideration for a promotion could usually expect anonymous allegations, which would then be investigated, sometimes jeopardizing his chances, even when there was no evidence. No wonder managers in government owned enterprises are chary of taking decisions, which involve risk. Risks can go either way. The consequences of the risk-taking going wrong could ruin the manager’s health, career and reputation.

Some years ago, a greedy Delhi Municipal Corporation, was persuaded by influential contractors to permit hoardings being put up in every possible location. The result was that almost all roads were covered on either side by hoardings, some very striking and attention-getting. Now Delhi has no hoardings because the Supreme Court has so ruled in the interest of safe driving so that drivers do not get distracted. It has helped beautify the city. Perhaps the objective could have been served by placing limits. And mandating an independent group of respected citizens to decide if a hoarding should be allowed. The result of the Delhi decision is that many people have lost livelihoods and the advertising industry has lost an important medium, which could deliver, focused messages. And of course, the safeguards are for Delhi. Other cities are left to the mercies of their municipal corporations.

The most recent example is that of the Delhi diesel-run buses which are supposed to convert to cng. The Court would have been justified in laying down pollution limits for buses. Technology is enabling more solutions than merely cng for reducing the pollution by buses. The decision as to what energy source to use should be that of the bus owner, and the government should be told to have the measuring devices to check if the pollution is within limits.

We all know that governments and at central, state and municipal levels do not take many of the actions that they should. Populist and financial considerations to delay or avoid taking necessary actions easily influence them. The judiciary is doing a noble job in compelling governments to act. But they might be better advised to go up to a point but not in the process, taking the actual decision. They could lay down pollution norms, mandate citizens’ committees to decide on hoardings, etc., but not go beyond that. Weak-kneed politicians and compliant bureaucrats have forced the Courts to stray into these areas. The Courts might do well to draw a ‘laxman rekha’ that they will not cross. (818)
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